
 

 

 
CASUAL EMPLOYMENT FAQS 
 

Members are advised that following a number of recent high-profile court cases involving 
challenges by casual employees as to their employment status, a number of recent changes 
to the Fair Work Act 2009 (Cth) (‘the FW Act’) have been introduced. These important 
changes impact all our member schools. 
 
This includes the introduction of a definition of casual employment, as well as new 
obligations on employers to offer eligible casual employees permanent employment, and to 
provide casual employees with a Casual Employment Information Statement (CEIS). The 
following changes took effect on 27 March 2021.  
 
The key changes are as follows: 
 

1. New casual employment definition 
 
Much of the debate in the Full Court of the Federal Court decisions of WorkPac v Skene and 
Workpac v Rossato in 2018 and 2020 respectively focused on what the true meaning of 
casual employment was. One of the key matters deliberated over was whether casual 
employment was to be defined based on the agreement at the time the employer and 
employee entered into the employment relationship, or whether regard could be had to 
post-contractual conduct and the features of the relationship that had developed over time 
in order to determine whether an employee was casual or permanent. 
 
In an effort to clear up the confusion, a definition of casual employment has now been 
introduced into the FW Act for the first time. This definition is set out at Section 15A of the 
FW Act. Primarily, a person is a casual employee if the employer’s offer of employment 
makes no firm advance commitment to continuing and indefinite work, and the employee 
accepts the offer on that basis. 
 
In determining whether there is the required absence of any firm advance commitment, 
regard must only be had to: 
 

a. whether an employer offers and the employee can accept or reject work; 
b. whether the employee will work as required according to the needs of the employer; 
c. whether the employment is described as casual employment; 
d. whether the employee will receive a casual loading. 



 

 
The definition also makes it clear that a regular pattern of hours does not in itself indicate 
mean that there is a firm advance commitment to continuing and indefinite work. 

This new definition underlines the importance of schools considering the definition of casual 
employment at the time of entering into the casual employment relationship, in particular, 
to ensure that there is no firm advance commitment to continuing and indefinite work. This 
is critical, as the definition outlines that the question of whether a person is a casual 
employee ‘is to be assessed on the basis of the offer of employment and the acceptance of 
that offer, not on the basis of any subsequent conduct…’ that may take place during the 
employment itself. 
 

2. Casual conversion 
 
The second major change to the FW Act in this space is regarding casual conversion. 
Importantly, the changes to casual conversion form part of the National Employment 
Standards in the FW Act, which means that these new provisions will apply to all your casual 
employees, regardless of whether they are covered by an MEA, enterprise agreement, 
modern award, or are award free. 
 
Employer offers – a positive obligation  
(does not apply to employers with less than 15 employees) 
 
Employers must make an offer to casual employees to convert from casual to permanent 
(part-time or full-time) employment if the employee has been employed for 12 months and 
the following criteria are met: 

- During (at least) the last 6 months, the employee worked a regular pattern of hours 
on an ongoing basis; and 

- These hours could continue to be worked as a permanent employee without 
significant adjustment. 

 
This offer must be made within 21 days of the above criteria being met. For existing casual 
employees, schools must assess whether to make an offer for conversion before 27 
September 2021. 
 
However, there is no obligation to offer conversion if there are reasonable business grounds 
not to offer permanency. 
 
What are ‘reasonable business grounds’? 
 
Reasonable grounds for deciding not to make an offer of conversion include: 

a) The employee’s position will cease to exist in the 12-month period after the time of 
deciding not to make the offer; 

b) The hours which the employee is required to perform will significantly reduce in the 
subsequent 12 months; 



 

c) There will be a significant change in the days or times which the hours are required 
to be performed (which cannot be accommodated within the days or times the 
employee is available to work in the subsequent 12 months) 

d) Making an offer would not comply with a recruitment or selection process under 
federal, state, or territory legislation. 

 
What if an employer decides not to offer casual conversion? 
 
The employer must advise the casual employee in writing if it decides not to make an offer 
of casual conversion. It may choose not to make an offer of casual conversion if this is 
based on: 

- reasonable business grounds; or  
- the employee has been employed for 12 months, but has not worked a regular 

pattern of hours on an ongoing basis, which, without significant adjustment, could 
continue to be worked as a permanent employee, then the employer must advise 
the employee in writing of its decision 

 
This written confirmation must be given to the employee within 21 days of the casual 
employee attaining 12 months of service.  
 
Can an employee request casual conversion?  
 
After 27 September 2021, in addition to the positive obligation on employers to make 
offers, casual employees may also make requests themselves to convert to permanent 
employment. This applies if a casual employee with at least 12 months service and: 

- in the last 6 months, the casual had worked a regular pattern of work on an ongoing 
basis; 

- the employee could continue working the same pattern on a permanent basis; 
- during the last 6 months, the casual has not rejected an employer offer, has not 

been advised they will not be offered conversion on reasonable business grounds, 
and has not had a request as an employee to convert refused. 

 
Employees of all employers (irrespective of whether a small or larger employer) may make 
employee requests for casual conversion. 
 

3. Casual Employment Information Statement 
 

From 27 March 2021, employers are required to provide all new casual employees with a 
Casual Employment Information Sheet when they commence (produced by the Fair Work 
Ombudsman and available here) which provides information about the above changes.  
 
For small business employers, you must provide your existing casuals with a copy of the 
CEIS as soon as practicable. For all other employers, you are required to provide existing 
casuals (employed prior to 27 March 2021) with a copy of the CEIS as soon as possible 
after 27 September 2021. 
  

https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement


 

4. Offsetting  
 

The changes to the FW Act also introduce a requirement for courts, in any matter where it is 
held that a worker whom was employed as a casual, and is found to have been a 
permanent employee, to reduce any award of outstanding leave entitlements by the amount 
of any loading that had already been paid. This is to avoid “double dipping”, where an 
employer paid an employee they thought was a casual, a casual loading, in lieu of leave 
entitlements, and then had that employee later claim they were permanent and are owed 
backpayment of leave entitlements of a permanent employee. 
 
For any questions regarding the above changes to casual employment, please do not 
hesitate to contact the Workplace Management Team on 9299 2845. 

 
  

 

 

 

 


